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ANNEX **/

Decision of the Huiman Rights Conmmttee under the ptional
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-fifth session -

concer ni ng

Communi cation No. 491/1992

Submtted by : J.L. (nane del et ed)

A leged victim: The aut hor

State party : Australia

Date of communication : 7 August 1991 (initial subm ssion)

The Human Rights Commttee , established under article 28 o f
the International Covenant on Gvil and Political R ghts,

Meeting on 28 July 1992,
Adopts the follow ng:

Deci sion on admssibility

1. The author of the communication is J.L., an Australian citiz en
residing in Morabbin, Victoria, Australia. He clains to be a
victim of wviolations by Australia of article 14 of th e
International GCovenant on AQvi | and Political R ghts. The pti onal

Protocol entered into force for Australia on 25 Decenber 1991.

The facts as submtted by the author

2.1 The author is a solicitor; in the State of Victoria, th e
practice of lawis regulated by the Legal Profession Practice Act
of 1958. Pursuant to Section 8 3(1), no one nay practice |aw unl ess
he or she is duly qualified and holds a certificate issued by the
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Law Institute of Victoria. Under the Act, two fees nust be pai d
before a practising certificate is issued: an annual practis ing fee
and a conpul sory professional indemity insurance premum P ur suant

to Section 90, anyone wthout a practising certificate is no t
qualified to practice | aw

2.2 Section 88(2)(c) stipulates that the rules determning a
practising fee for solicitors have no effect unless approved by the
Chief Justice. The latter may also approve the regulation S
concerning the professional indemity insurance. In 1985, th e (hief

Justice approved a new insurance schenme proposed by the La w
Instit ute, under which its Solicitors' Liability Commttee wa S
entitled to henceforth determ ne the insurance prem um

2.3 1n 1986, J.L. refused to pay the increased premumfor the n ew
i nsurance schene, since he con sidered it to be invalid. He clai nmed
that, apart from being a tax which had to be determned b y
Parl i ament, the Institute had not sought the necessar vy
recoormendations fromits nmenbers for the new rules, nor had i t
conpl i ed wth the so-called regulatory inpact statenen t
requi renents of the Subordinate Legislation Act of 1962.

2.4 The |Institute refused to issue the author's practisin g
certificate; the latter did, however, continue to practice. On 13
May 1986, the Secretary of the Institute obtained an injunctio n
against J.L. pursuant to Section 90(7) of the Act, which sti pul at es
t hat

"On application nmade ... by the secretary ... of th e
Institute, the Supreme Court may, if it is satisfied that an
unqual i fied person is acting or practising as a solicitor .. .
make an order restraining that person from so acting o r
practising."

2.5 J.L. ignored the injunction. Onh 21 May 1986, the Chief Justi ce
sentenced himto three weeks inprisonment for contenpt of court

The aut hor appeal ed the injunction and the coomttal order. On 10
April 1987, the full GCourt dismssed the appeal against th e
commttal order but set aside the injunction, inter alia on the
ground that the nenbers of the Institute had not recommrended th e
new i nsurance regul ations.

2.6 Under a subsequent anendnent to the Act, the Solicitors
Liabil ity Commttee nay determne the insurance premumwth th e
approval of the Institute's Council and w thout the necessar y
recommendations fromthe Insti tute's nenbers. Notw thstandi ng, the
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author , nmaintaining that the fee constituted a form of

taxatio

that would have to be determned by Parlianent, continued t

practice without the requisite certificate.

n
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2.7 Throughout 1988, the author refused to pay his practising fe es
to the Institute, conplaining that the Institute used the fees to

"i nproperly" finance private activities, rather than fo r
admnistrative or regul atory purposes. He contended that although

the Act did not specify the purpose for which the fee should b e
used, it was a statutory fee a nd should accordingly be used sol ely
for such purposes. He further clained that, as the fee was a | so fee
for menbership in the Institut e, he was forced to becone nenber in

a union.

2.8 On 11 and 15 March 1988, another judge of the Suprene Court,
upon application of the Law Institute, issued another injunctio n
against J.L. He ruled that the practising fee was commensurate to

the Institute's statutory func tions and that the insurance premum
was not a "tax", but a contribution to the governance and goo d
order of the profession. The o rder of 15 March 1988 carried a stay
until the "final determnation of an appeal by the applicant o r
further order". An appeal against the order of 11 March wa S
rejected by the full Court on 8 Decenber 1988. The H gh Cour t
refused |eave to appeal fromthe court's judgnent on 13 Cctobe r
1989. No application to nodify or discharge the orders was nmade by
the Law I nstitute.

2.9 On 30 Novenber 1990, a Suprene Court judge again found th e
author in contenpt of court. The author argued that a stay of the
order of 15 March 1988 was still valid, as he had not appeal e d
agai nst it. The judge, however, held that the stay had expir ed with
the Hgh Court's denial of |eave to appeal. On 7 Decenber 19 90, the
judge fined the author for having failed to obtain practisin g
certificates for 1989 and 1990. The full Court denied |eave t 0
appeal against this order on 15 March 1991. Upon application from
the Institute, the author's name was struck off the roll o f
solicitors and barristers of t he Suprenme Court on 11 June 1991. In
addition, the author was again fined for contenpt of court, wt
the proviso that if the fine was not paid within thirty days, h e
woul d be pl aced under arrest.

>

2.10 The author did not appeal against this order, nor did he pay
the fine. On 1 Septenber 1991, he was taken into custody. Upo n
application of the Institute, a further order was issued on 2
Qct ober 1991, by which the author was to remain in custody u ntil 29
Novenber 1991. Applications for habeas corpus and bail wer e
di sm ssed.
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The conpl ai nt

3.1 The author conplains that he has been denied proceedi ng S
before an i ndependent and inpartial tribunal. He alleges that the
Suprene Court of Victoria is institutionally linked to the La w
Institute by means of Section 88 (2)(c) of the Legal Professio n
Practi ce Act (see paragraph 2.2 above); the judges' rulings ar e
said to be partial because of their "special relationship" w ith the
Institute. It is further submtted that the judges of the Suprene
Gourt sinply refused to rule on the issue of whether the pra ctising
fee and i nsurance prem umwere valid.

3.2 The author clains that his detention was unlawful, as he was
detained for refusing to pay a fine that in fact exceeded th e
maxi mum fine envi saged by the Act. He contends that the court had

no jurisdiction to entertaint he case against him as there was no
court rule authorizing a coomttal order for an indefinite period
until the paynent of the fine.

3.3 Wth respect to the date of entry into force of the otional
Protocol for Australia, it is clained that the violation of article
14 of the Covenant has continuing effects, in that the autho r
remains struck off the roll of solicitors of the Supreme Court :
w t hout any prospect of being reinstated.

| ssues and proceedi ngs before the Conmittee

4.1 Before considering any clains contained in a communication :
the Hunan Rghts Coomittee nus t, in accordance with rule 87 of its
rules of procedure, decide whether or not it is adm ssible unde
the ptional Protocol to the Covenant.

=

4.2 The Conmttee has noted the au thor's claimthat his detention

between 1 Septenber and 29 Nov enber 1991 was unlawful . It observes

that this event occurred prior to the entry into force of th e
Optional Protocol for Australia (25 Decenber 1991), and that | t
does not have consequences which in thenselves constitute a
violation of any of the provisions of the Covenant. Accordingly :
this part of the communication is i nadmssible ratione tenpo ris. As
to the author's contention tha t he was denied a fair and inparti al

hearing, the Commttee notes that although the relevant cour t
hearings took place before 25 Decenber 1991, the effects of th e
deci si ons taken by the Suprene Court continue until the presen t
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time. Accordingly, conplaints about violations of the author’ S
rights allegedly ensuing from these decisions are not in principle
excluded ratione tenporis .
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4.3 As to the author's contention that he was forced to contribu te
to the activities of the Law Institute by paying a practicing fee

as well as an insurance premum the Commttee notes that th e
regulation of the activities of professional bodies and th e
scrutiny of such regulations by the courts may raise issues i n
particular under article 14 of the Covenant. Mre particul ar ly, the
determnation of any rights or obligations in a suit at law i n
relation thereto entitles an author to a fair and public hearing.

It is in principle for States parties to regulate or approve th e
activities of professional bodies, which nay enconpass th e
provision for insurance schenes. In the instant case, the fa ct that
the practice of law is governed by the Legal Profession Practic e
Act of 1958 and that the rules providing for a practicing fee and

a professional indemity insurance wll have no effect unles S
approved by the Chief Justice does not lead in itself to th e
conclusion that the court, as an institution, is not an inde pendent
and inpartial tribunal. Furthe rnore, the entitlenment of the court,

under Australian law, to commt the author for contenpt of cour t
for failing to respect an injunction not to practice |aw w thou t

payi ng the practicing fee and the insurance premum is a na tter of
donestic | aw and beyond the Co mmttee' s conpetence to investigate.

4.4 Accordingly, the comunication is inadmssible as inconpatib le
with the provisions of the Cov enant, within the neaning of article

3 of the ptional Protocol.

5. The Human Rights Commttee therefore decides:

(a) that the communication is inadmssible under article 3 0 f
the Optional Protocol;

(b) that this decision shall be transmtted to the autho r
and, for information, to the State party.

[ Done in English, French, Russian and Spanish, the English tex t
bei ng the original version.]
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