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ANNEX **/

Decision of the Huiman Rights Conmmttee under the ptional
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-fifth session -

concer ni ng

Communi cati on No. 383/1989

Submtted by : H C (nane del et ed)

Alleged victim: The aut hor

State party : Jamai ca

Date of communication : 4 March 1989 (initial subm ssion)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 28 July 1992,
Adopts the follow ng:

Deci sion on admssibility

1. The aut hor of the commnicationis HC, a Jamaican citizen
serving a twenty-year sentence at the General Penitentiary at
Kingston. He clains to be a victimof a violation of his human

ri ghts by Janai ca.

The facts as submtted by the author

2.1 The author states that on 4 May 1987, at 2.30 p.m, he was
on his way honme together with three others. They stopped at a

shop, where two of them bought drinks. The author, who had been
wai ti ng outside the shop, states that one E G was standing on

the veranda of his house just near the shop and told himto nove
away fromthe gateway. According to the author, E G assuned an
aggressive attitude as he stepped forward and began pushi ng hi m
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accusing himof being a thief planning to rob his house. The
argument was stopped by EG's wife.

**/ Made public by decision of the Human R ghts Commttee.
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2.2 The author indicates that |ater the sane day, while
returning fromhis farm he realized that he was being foll owed
by EG; the latter first threatened himverbally and then with a
| ong knife. The author, who was carrying a nachete, alleges that
he began defending hinself, but only after E G had stabbed him
three times in the shoulder. He clains that the aggressor backed
away after receiving injuries on his cheek and his right hand.
The incident was w tnessed by four persons, one of whomalerted
the police. However, it is submtted that the police did not
question the author or those present. E G was seriously injured
and hospitalized. He suffered inter alia pernmanent nerve damage.

2.3 On 15 May 1987 the author was arrested and charged with
"assault wth intent to harni. On 1 June 1987 he appeared in
court and on 19 June 1987 he was rel eased on bail. Onh 5 Novenber
1987, he was found guilty and sentenced to 20 years'

I npri sonment .

2.4 The author clains to have acted in self-defence and submts
that during the trial two witnesses testified that he had
actually been a victimof aggression. He contends that his | awer
did not properly represent himduring the trial, since he did not
cross-examne EEG and was reluctant in calling wtnesses on the
author's behal f. He further indicates that on 10 Cct ober 1987 he
appeal ed to the Court of Appeal; however, he clains that his

| awyer, who was privately retained, did not attend the hearing.
On 18 April 1988, he was informed that his application for |eave
to appeal had been dismssed. He submts that he |ater |earned
that the judge who tried his case at first instance al so
participated in the judgnment of the Court of Appeal.

The conplaint :

3. The author clains that his trial was unfair and his

convi ction unjust. A though he does not invoke any article of the
I nternational Covenant on Gvil and Political R ghts, it appears
fromhis submssion that he clains to be a victimof a viol ation
of article 14 of the Covenant.

The State party's observations and the author's comments thereon

4, By subm ssion of 22 February 1990, the State party argues
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that the comunication is inadm ssible on the ground of non-
exhaustion of domestic renedies, since the author nay still
appeal to the Judicial Coonmttee of the Privy Council, either by
| eave of the Court of Appeal or by |eave of the Judicia
Commttee itself.

5. In his conments on the State party's observations, the
author states that he has not been able to petition the Judicial
Commttee of the Privy Council, because he does not have | egal
representation. He submts that he has requested assi stance from
various instances, including the Legal Ald dinic, the Jamaica
Counci| for Human R ghts, the Mnistry of Justice and the

Regi strar of the Court of Appeal, all to no avail.

The issues and proceedi hgs before the Committee

6.1 Before considering any claimcontained in a comuni cation
the Human R ghts Commttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the Qptional Protocol to the Covenant.

6.2 The Commttee observes that the author's clains relate
primarily to the evaluation of facts and evidence by the courts.
It recalls that it is generally for the courts of States parties
to the Covenant, and not for the Coonmttee, to evaluate facts and
evidence in a particular case, unless it is apparent that the
courts' decisions are manifestly arbitrary. The Coomttee has no
evidence that this was the case in the author's trial

Accordingly, this part of the comunication is inadm ssi bl e under
article 3 of the ptional Protocol.

6.3 As regards the author's clai mconcerning his |egal
representation, the Conmttee observes that the author's |awer
was privately retained and that his alleged failure to properly
represent the author cannot be attributed to the State party.
This part of the communication is therefore i nadm ssible.

6.4 As regards the author's claimconcerning the participation
of the trial judge at the appeal proceedings, the Commttee, on
the basis of the information before it, finds that the

all egations are incorrect and thus unsubstantiated for purposes
of admssibility. This part of the communication is therefore

i nadm ssi bl e under article 2 of the Qotional Protocol.
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7. The Human R ghts Conmttee therefore decides:

(a) that the comrunication is inadmssible under articles 2
and 3 of the ptional Protocol;
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(b) that this decision shall be comunicated to the State
party and to the author.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



