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ANNEX

Views of the Hunan R ghts Commttee under article 5, paragraph 4,

of the Optional Protocol to the International Covenant
on Avil and Political R ghts
- Forty-sixth session -

concer ni ng

Communi cati on No. 255/1987

Submtted by : Carlton Linton
[represented by counsel]

Alleged victim: The aut hor

State party : Janai ca

Date of communication : 11 Cctober 1987

Date of decision on admssibility : 24 July 1989

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 22 Qctober 1992,

Havi ng concluded its consideration of communication No.
255/1987, submtted to the Human R ghts Coomttee by M. Carlton
Linton under the ptional Protocol to the International Covenant
on Avil and Political R ghts,

Havi ng taken into account all witten information nade
available to it by the author of the communication, his counsel
and the State party,

Adopts its Views under article 5, paragraph 4, of the
Optional Protocol.
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The facts as presented by the author

1. The aut hor of the comunication is Carlton Linton, a

Janmi can citizen currently serving a sentence of life
inmprisonment at St. Catherine District Prison, Jamaica. He clains
to be a victimof violations of his rights under articles 7 and
14 of the International Covenant on Gvil and Political R ghts by
Janmica. He is represented by counsel

2.1 The author was arrested in Novenber 1979 and charged with
the nurder, on 2 July 1979, of a security guard in the Parish of
d arendon. He was tried in the Home Grcuit Court, Kingston,
found guilty as charged and sentenced to death on 17 Novenber
1981. On 21 April 1983, the Court of Appeal dism ssed his appeal,
treating the hearing of the application for |eave to appeal as
the hearing of the appeal itself. A further petition for special
| eave to appeal to the Judicial Commttee of the Privy Council
was di smssed on 25 January 1988. According to counsel, the
author's death sentence was commuted to life inprisonnment by the
Gover nor - General of Jamaica early in 1991.

2.2 M. Linton was said to be one of three arnmed nen who, on 2
July 1979, went to the Vere Technical H gh School in the Parish
of d arendon, and shot down the victim one Sinmeon Jackson. The
author was identified by police constable W Barrett, the

princi pal prosecution w tness who had found the victimlying next
to the guardhouse of the school, as one of three nen who had been
running into a nearby canefield; on the occasion, the author

al |l egedly wore sonething around his waist that "l ooked |ike a
gun”.

2.3 During the trial, M. Linton nade an unsworn statenent from
the dock. Wiile this was incoherent, it was clear that he clained
to know nothing about the crine. Hs statenent was interpreted by
the Court of Appeal as neaning that, out of malice, M. Barrett
had accused hi mof the nurder.

2.4 The author considers that the evidence agai nst hi mwas

whol Iy circunstantial and contradictory, and that the evidence of
the only witness that could have proven M. Barrett to be wong
was rejected on the ground that she had not submtted a tinely
report to the police. The author also notes that during his
pre-trial detention, he suffered "beating(s) and torture for over
two nonths" at the hand of the police, whomhe al so accuses of
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havi ng "trunped up" the charges against himby transferring the
prelimnary investigation fromone police station to anot her.
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2.5 As to the conditions of detention, the author indicates that
t hroughout the years spent on death row, he experienced physi cal
abuse and psychol ogical torture. From 1986, the situation
allegedly deteriorated gradually; thus, on 20 Novenber 1986,
warders allegedly led a party consisting of about 50 nen who cane
to his cell early in the norning with clubs, batons and electric
wire, forced himout and beat hi munconsci ous. At around m dni ght
the same day, he found hinself on a stretcher in the hospital of
Spani sh Town, in severe pain, with bruises all over his body and
blood trickling fromhis head. At 1 a.m, he was taken back to
the prison and transferred to another cell. Subsequently, he
contends, the warders tried to depict himas a "subversive
character", so as to cover up the brutalities to which he had
been subj ect ed.

2.6 Towards the end of January 1988, five inmates were
transferred to the death cells. Wien the runour spread that a
warrant for the execution of the author and of the innate
occupyi ng the nei ghbouring cell, F.M, had al so been issued, and
war ders began to tease the author and F.M by describing in
detail all the stages of the execution, the author and F. M began
to plan their escape. They sawed off the bars in front of their
doors and, on 31 January 1988, attenpted to escape by clinbing
over the prison walls. Warders fired at them the author was hit
in the hip, whereas FFM was fatally shot in the head, allegedly
after indicating his surrender.

2.7 The author notes that the injuries sustained in the escape
attenpt have | eft hi mhandi capped, as nedi cal treatnent received
subsequent|y was i nadequate; as a result, he cannot wal k
properly. He considers that he cannot be held responsible for the
escape attenpt, on account of what had occurred previously. He
further notes that he conplained to the official charged with the
investigation of the incident and to the prison chaplain. Since
that time, he has not been given further information about the
result of the investigation and his conpl aint.

The conplaint :

3.1 The author conplains that he did not receive a fair trial
inviolation of article 14, in that the trial judge msdirected
the jury because she did not properly sumrarize the | ega

requi renents of common design in relation to nurder and

mansl aughter. It is submtted that the judge' s direction on
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common design woul d at best have justified an indictnment on
burglary, since the jury was not told to ponder the question of
whet her the author becane a party to the attack on M. Jackson
and whether he joined in it with the intention of causing serious
physi cal injury or death.
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3.2 The author further contends, w thout providing additiona
details, that he was poorly assisted by the | awer assigned to
himfor the preparation of his defence and during the trial. He
also clains that he did not have adequate opportunities to
consult with this lawer prior to and during the trial.

3.3 The treatnment suffered by the author during pre-tria
detention (in 1979-1980) and on death row (especially in Novenber
1986 and January 1988) is said to anount to a violation of
articles 7 and 10, paragraph 1, of the Covenant.

The State party's infornati on and observati ons

4, In its submssion under rule 91 of the Coomttee's rules of
procedure, the State party argued that the communi cation was

i nadm ssi bl e under article 5, paragraph 2(b), of the Optional
Protocol, as the author had failed to avail hinself of
constitutional renmedies in the Suprene (Constitutional) Court of
Jamai ca, thereby seeking to enforce his right to a fair trial
under Section 20 of the Jamaican Constitution, in accordance wth
t he procedure under Section 25 of the Constitution.

The Committee's adm ssibility decision

5.1 During its 36th session in July 1989, the Conmttee
considered the admssibility of the communication. Wil e taking
note of the State party's contention that the communicati on was

i nadm ssi bl e on account of the author's failure to avail hinself
of constitutional renedies, the Coomttee concluded that recourse
to the Suprene (Constitutional) Court was not a renedy avail abl e
to the author within the neaning of article 5, paragraph 2(b), of
the ptional Protocol

5.2 The Commttee further noted that the application of donestic
remedi es since the trial of the author in 1981 had al ready been
unreasonably prolonged, and held that the requirenents of article
5, paragraph 2(b), had been net.

5.3 On 24 July 1989, the Commttee declared the communi cation
admssible in so far as it appeared to rai se issues under
articles 7, 10 and 14 of the Covenant.
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The State party's objections to the admssibility deci sion

6.1 In a submssion dated 11 March 1991, the State party
contends that the Commttee's admssibility decision reflects a
m sunder st andi ng of the operation of Sections 25(1) and 25(2) of
the Jamai can Constitution. The right to apply for redress under
Section 25(1) is "without prejudice to any other action with
respect to the same natter which is lawfully available". The only
[imtation in Section 25(2) is not applicable to the case in the
State party's opinion, since the alleged breach of the right to a
fair trial was not an issue in the author's crimnal appeals:

If the contravention all eged was not the subject of the

crimnal |aw appeal, ex hypothesi , that appeal could hardly
constitute an adequate renedy for that contravention. The
deci sion of the Coomttee would render nmeaningless ... the

constitutional rights of Janai cans and persons in Janai ca,
by its failure to distinguish between the right to appea
agai nst the verdict and sentence of the court in a crimnal
case, and the ... right to apply for constitutional
redress..."

6.2 Wth respect to the Coomttee's finding that the application
of donestic renmedi es had al ready been unreasonably prol onged, the
State party notes that nothing in the author's conplaint would
point to any State party responsibility for such del ays as nay
have occurred in the judicial proceedings. Accordingly, it
requests the Commttee to review the decision on admssibility.

Post -adm ssibility proceedi ngs and exam nation of nerits

7.1 The Commttee has taken note of the State party's argunents
on admssibility fornulated after the Commttee' s decision

decl aring the communi cati on adm ssi bl e, especially in respect of
the availability of constitutional remedi es which the author may
still pursue. It recalls that the Suprenme Court of Jamai ca has,
in recent cases, allowed applications for constitutional redress
in respect of breaches of fundanmental rights, after the crimna
appeal s in these cases had been di sm ssed.

7.2 However, the Commttee also recalls that by subm ssion of 10
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Cct ober 1991 concerning another case !, the State party indicated
that legal aid is not provided for constitutional notions, and
that it has no obligation under the Covenant to nake |egal aid
avai |l abl e in respect of such notions, as they do not involve the
determnation of a crimnal charge, as required under article 14,
par agraph 3(d), of the Covenant. In the view of the Commttee,
this supports the finding, nmade in the decision on admssibility,
that a constitutional notion is not an available renedy for an
aut hor who has no neans of his own to pursue it. In this context,
the Commttee observes that the author does not claimthat he is
absol ved from pursuing constitutional renedi es because of his
indigence; rather it is the State party's unw | lingness or
inability to provide legal aid for the purpose that renders the
remedy one that need not be pursued for purposes of the ptional
Pr ot ocol .

7.3 The Commttee further notes that the author was arrested in
1979, tried and convicted in 1981, and that his appeal was
dismssed in 1983. The Committee deens that for purposes of
article 5 paragraph 2(b), of the Qotional Protocol, the pursuit
of constitutional renedies would, in the circunstances of the
case, entail an unreasonabl e prol ongation of the application of
donestic renedi es. Accordingly, there is no reason to revise the
deci sion on admssibility of 24 July 1989.

8.1 The Coomttee is called upon to determne whether (a) the
author was denied a fair trial, in violation of article 14,
because of the alleged failure of the judge properly to direct
the jury on the i ssue of common design, and (b) the treatnment he
was subjected to in detention was contrary to articles 7 and 10.

8.2 The Commttee notes with regret the absence of cooperation
fromthe State party in not maki ng any subm ssi ons concerning the
substance of the matter under consideration. It is inplicit in
article 4, paragraph 2, of the ptional Protocol, that a State
party nmake available to the Commttee all the infornation at its
di sposal; this is so even where the State party objects to the
admssibility of the comruni cation and requests the Commttee to
reviewits admssibility decision, as requests for a review of
admssibility are examned by the Commttee in the context of the

! Communi cation No. 283/1988 ( Aston Little v. Jamaica ), Views
adopted on 1 Novenber 1991
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consideration of the nerits of a case, pursuant to rule 93,
paragraph 4, of the Commttee's rules of procedure. In the

ci rcunst ances, due wei ght nust be given to the author's
allegations, to the extent that they have been substanti at ed.

8.3 In respect of the claimof unfair trial, the Commttee
recalls that it is in general for the courts of States parties to
the Covenant to evaluate the facts and the evidence in a given
case, and for the appellate courts to review the eval uation of
such evidence by the lower courts. It is not in principle for the
Commttee to review the evidence and the judge's instructions to
the jury inatrial by jury, unless it can be ascertained that
the instructions were clearly arbitrary or anmounted to a deni al

of justice, or that the judge otherw se violated his obligation
of independence and inpartiality. In M. Linton's case, the
material before the Conmttee does not reveal that the
instructions to the jury suffered fromsuch defects; it

accordi ngly concludes that there has been no violation of article
14, paragraph 1.

8.4 In respect of the author's contention that he was poorly
represented and had i nadequate opportunities for the preparation
of his defence, the Coomttee notes that these clains were not,
on the basis on the information before it, placed before the
Jamai can courts. It further observes that these clains have not
been substantiated to the extent that they would justify a
finding of a violation of article 14, paragraph 3(b) and (d), of
t he Covenant.

8.5 Concerning the author's claimof ill-treatnment during
pre-trial detention and on death row, the Coonmttee deens it
appropriate to distinguish between the various allegations.
Concerning the claimof ill-treatnment during pre-trial detention,
the Conmmttee notes that this has not been further substanti ated.
G her considerations apply to the clains relating to the author's
treatnent in Novenber 1986 and January 1988, which have not been
refuted by the State party. In the absence of such detail ed
refutation, the Coomttee considers that the physical abuse
inflicted on the author on 20 Novenber 1986, the nock execution
set up by prison warders and the denial of adequate nedical care
after the injuries sustained in the aborted escape attenpt of
January 1988 constitute cruel and inhuman treatment within the
meani ng of article 7 and, therefore, also entail a violation of
article 10, paragraph 1, of the Covenant, which requires that
det ai ned persons be treated with respect for their human dignity.
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9. The Human R ghts Conmttee, acting under article 5,
paragraph 4, of the ptional Protocol to the International
Covenant on Gvil and Political Rghts, is of the viewthat the
facts before it disclose a violation of articles 7 and 10,
paragraph 1, of the Covenant.

10. The Coommttee urges the State party to take effective steps
(a) to investigate the treatnent to which M. Linton was

subj ected i n Novenber 1986 and subsequent to his aborted escape
attenpt in January 1988, (b) to prosecute any persons found to be
responsible for his ill-treatnent, and (c) to grant him
conpensati on.
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11. The Commttee would wish to receive information, within
ni nety days, on any rel evant measures adopted by the State party
in respect of the Comttee' s Views.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



