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ANNEX
DECA SION OF THE HUVAN RI GHTS COW TTEE UNDER THE CPTI ONAL PROTQOCCL
TO THE | NTERNATI ONAL COVENANT ON G VIL AND PCQLI TI CAL R GHTS
- FIFTY-TH RD SESSI CN -
concer ni ng

Communi cation No. 536/1993

Submtted by : Francis Peter Perera

Alleged victim: The aut hor

State party : Australia

Date of communication : 10 February 1993 (initial subm ssion)

The Hunan R ghts Conmittee , established under article 28 of th e
Internati onal Covenant on Gvil and Political R ghts,

Meeting on 28 March 1995,
Adopts the foll ow ng:

Decision on admssibility

1. The aut hor of the communication is M. Franc is Peter Perera, a nerchant
seaman and Australian citizen by naturalization, born in Sri Lanka an d
currently living at Kangaroo Point, Queensland, Australia. He clains to be the

victimof a violati on by Australia of articles 14, paragraphs 1, 3(e) and 5,
and 26 of the International Covenant on Gvil and Political R ghts.

Facts as subnitted by the author

2.1 The author was arrested on 11 July 1984, tog ether with one Fred Jensen.

He was charged with drug-related offences and later released on bail. O n
17 May 1985, he was found guilty on two charges of supplying heroin and one
charge of possession of a sumof noney obtai ned by way of conmm ssion of a drug

of fence. He was sentenced to nine years' inp ri sonment by the Suprene Court of
Queensland. On 21 August 1985, the Court of Cimnal Appeal quashed th e
judgenent and ordered a retrial. Upon concl usion of the retrial the author,

on 3 March 1986, was found guilty of having possessed and having sold nor e
than 9 grams of heroin to Jensen on 11 July 1984; he was sentenced to eight
years' inprisonment. He appeal ed t he judgere nt on the grounds of misdirection
by the judge to the jury, and bias by the judge in the summ ng-up. The Court

of Oimnal Appeal dismssed his appeal on 17 June 1986. On 8 May 1987, the
Hgh Court of Australia refused the author leave to appeal. O n
18 Novenber 1989, the author was rel eased fr omprison to "home detention" for
health reasons; since 17 March 1990 he has been on parole. H s parol e ended

on 18 March 1994.

2.2 At the trial, the prosecution submtted that, early in the norning of
11 July 1984, the a uthor had driven with Jensen in the |atter's car; the car
had parked next to another car; the author stayed in the car while Je nsen went
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to the other car to sell $11,000 worth of heroin to an undercover polic e
officer. Wile the sale was proceeding, police arrived and arrested both the

aut hor and Jensen. According to the prosecut ion, the author, when arrested by
the police, imediately voluntarily adnmtted havi ng handed over heroin to

Jensen to sell. The author's house was searched by the police and an anount

of noney was sei zed; no drugs were found. Th e prosecution clainmed that $3, 000
found in the house was narked nmoney used for the buying of heroin fromJensen
on 1 July 1984.

2.3 O 15 Cctober 1985, in a separate trial, Jensen was found guilty of f our
charges of supplying a dangerous drug, two charges of selling a dangerou S
drug, and one charge of being in possession of nmoney from the sale of a

dangerous drug. Cn each charge, he was sentenced to six years' inprisonnent,
to run concurrently.

2.4 The aut hor clains to know nothing of the of fence he was charged with and
stresses that no drugs were found in his possession. He submits that he did

not know about Jensen's involvenent with drugs. During the trial, he gav e
sworn evidence to the effect that Jensen used to work as a handyman a round his
house, and that, on the norning of 11 July 1984, they were travelling i n

Jensen's car to a piece of land to build a shack for the author. He further
stated that he and his wfe, at the end of 1983, had gi ven Jensen $4,000 to

fi x things in the house. They then left for Sri Lanka in Novenber 1983 an d
returned in February 1984, only to di scover that Jensen had not done the work
for which he was commissioned. In July 1984, Jensen then paid them bac k
$3, 000.

2.5 The author states that the only non-circunstantial evidence agai nst h im
on the basis of which he was sentenced, was the evidence given by tw o}
policeme n that he made admi ssions regarding his involvenent in the sale o f

heroin on 11 July 1984, first at the roadside, inmediately upon his arrest,
and later the same norning in the police station. One of the policenmen nade
notes, reflecting the adm ssions, in his notebook; these notes were n ot signed
by the author.

Gonpl ai nt

3.1 The author alleges that he did not have a fa ir trial. He clains that he
never mnade a statenent to the police and that the notes which were adnitted

as evidence during the trial were a fraud. He also clains that the polic e
threat ened and hit himand that he was in considerable distress during th e
interrogations. The author submts that these issues were raised at t he trial,

but that the judge, after a voir dire, admtted the policemen' s evidenc e
regardi ng the statenent given by the author.

3.2 The author further clains that, during the trial, he had repeatedl y
asked his lawer to call Jensen as a w tness, but that he was advised tha t
there was no need for the defence to call him nor did the prosecution call

Jensen as a witness. The author submts that his |awer did not raise as a
ground of appeal the failure to call Jensen as a w tness, although the fact

that he was not heard allegedly gave rise to a mscarriage of justice. Th e
author clains that the failure to call Jensen as a wtness, despite hi S
nunerous requests, constitutes a violation of article 14, paragraph 3(e), of

the Covenant. In this context, the author also clains that he later d i scovered
that his privately retained | awyer had been in possession of a statem ent, nade
by Jensen on 1 March 1986, which excul pated the author. However, thi S
statement was not brought to the attention of the Court. In the statenen t
Jensen admts having difficulty remenbering the events of two year S

previously, as are sult of his then drug addiction; he states, however, that
at the tine he was doing some work for the author around the house and that
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the author was not aware that he was selling heroin.

3.3 The author further claims that his right to have his conviction an
sentence reviewed by a higher tribunal according to | aw has been viol at ed
since an appeal und er Queensland | aw can be argued only on points of |aw and
allows no rehearing of facts. This is said to constitute a violation o
article 14, paragraph 5.

d
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3.4 The author further clains that he was discrimnated against by th e
pol i ce because of his racial and national origin. He clains that he w as called

raci st names by the police officers who arrested himand that their decision
to fabricate evidence against him was notivated by reasons of racia I
di scrimnati on.

State party's observations and the author's comments thereon

4.1 The State party, by submission of Decenber 1993, argues that th e
communi cation is inadm ssible.

4.2 As regards the author's general claimthat he did not have a fair tri al,
the State party argues that this claim has not been sufficientl y
substantiated. In this connection, the State party contends that the clai m
lacks precision. The State party points out that the independence of th e
judiciary and the conditions for a fair trial are guaranteed by th e
constitution of Que ensland and satisfy the criteria set out in article 14 of

the Covenant. The S tate party recalls that the author's first conviction was

qguashed by the Court of Orimnal Appeal, because the Court considered that the
judge's instruction s to the jury had been unbal anced. The State party argues
that the author's retrial was fair and that it is not the Human Right S

Committee's function to provide a judicial a ppeal fromor review of decisions
of national authorities.

4.3 As regards the author's claim that his right under article 14 ,
paragr aph 3(e), was violated because his lawer failed to call Jensen as a
witness, the State party argues that the author was at no stage hi ndered by
the State party in obtaining the attendance of the witness, but that it was

his counsel's decision not to do so. In this context, the State party subnits
that the police had a signed interviewwi th M. Jensen in which he st ated t hat
he paid the author in exchange for drugs. Furthernmore, the State part y submts
that the matter was never raised on appeal, and that therefore donesti C
remedi es have not been exhausted. The State party adds that it is not th e
Covernnent's responsibility to organi ze the defence of a person accused o f
having commtted a crine.

4.4 As regards the author's claimthat his right to review of conviction and
sentence was violated, the State party argues that he has failed t o]
substantiate this claimand that, noreover, his claimis inconpatible with the
provision of article 14, paragraph 5. The State party explains that th e
primary ground upon which a conviction may be set aside under the Queensland
CGimnal Code is "miscarriage of justice". It is stated that arbitrary o r
unfair instructions to the jury and partiali ty on the part of the trial judge
would give rise to a mscarriage of justice. In this context, reference i S
made to the author's appeal agai nst his first conviction, which was quashed

by the Court. The author's appeal against his second conviction, after th e
retrial, was disnmssed. The State party argues that the appellate courts in
the author's case did evaluate the facts and evi dence pl aced before the trial
courts and reviewed the interpretation of donestic |aw by those courts, i n

conpliance wth article 14, paragraph 5. Finally, the State party refers to
the Commttee's jur isprudence that "it is generally for the appellate courts
of States parties to the Covenant and not for the Conmittee to evaluate the
facts and evidence placed before the courts and to review the interpretation

of dormestic |law by those courts. Simlarly, it is for appellate court s and not
for the Commttee to review specific instructions to the jury by the tria I
j udge, unless it is apparent from the author's submission that th e

instructions to the jury were clearly arbitrary or tantamount to a denial of
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justice, or that the judge manifestly violated his obligation o f
inpartiality." ! The State party subnits that the Australian appeal processes
conply with the interpretation of article 14, paragraph 5, as express ed by the
Comm ttee.

4.5 The State party argues that the author's cla imthat he was subjected to
racial discrimnati on and beatings by menbers of the Queensland Police Force

is inadmissible. In this context, the State party also notes that th e
i nci dents conplained of occurred in July 1984. The State party subnits that
there is no evidence that the police actuall y engaged in raci st behaviour. At
the trial, the police denied all allegations to that effect. As regards the
author's claimthat the police fabricated th e evidence against him the State
party notes that this allegation was brought before the courts and th at it was
rej ected; there is no suggestion that this rejection was based on racia I
discrimnation. The State party concludes therefore that the claimthat the
evidence against the author was fabricated for reasons of racia I
discrimnation is unsubstantiated. The author's conplaints about polic e
violence and racist abuse were brought to the attention of the Cimna I
Justice GComm ssion in 1989, which, on 15 March 1991, decided not to conduct

any furt her investigation. The State party argues, however, that anothe r
remedy was available to the author under the federal Racial D scrimn ation Act
1975. Under the Act, conplaints can be made to the Human Rights and Equa I
oportunity Commission within 12 months of the alleged unl awful condu ct. Since
the author failed to avail hinself of this renedy, the State party ar gues t hat
his clai munder article 26 is inadmssible for failure to exhaust donesti c
renedi es.
5.1 In his cooments on the State party's subm ssion, the author reiterates
that he had made explicit requests to his so licitors to have Jensen called as
a witness, but that they failed to call him informng himthat Jensen' S
evi dence was not relevant to the defence and that it was up to the pr osecution
to call him The author states that, being a n immigrant and | acki ng know edge
of the law, he depended on his | awer's advi ce, which proved to be de trinmental
to his defence. In this context, he subnmts that, under Australian la w, he can
enforce his right to call wtnesses only through his solicitor, no t
i ndependently. According to the author, his solicitor was accredited to the
Supreme Court of Queensland. He argues that the State party should tak e
responsibility for the supervision of solici tors accredited to the courts, to
see whether they comply with their obligations under the law The autho r
further contends that the signed interview with Jensen, referred to by th e
State party, was obtai ned under the influence of drugs, and that this would
have been revealed if he would have been called as a witness, especiall y
because the evidence that the author was not involved in any drug deal wa S
corroborated by other w tnesses.
5.2 The author reiterates that the racist attitu de of the police, resulting
in violence and in fabrication of the evidence against him led to hi S
conviction for an offence of which he had no know edge. He submts that the
evidence against him was wholly circunstantial, except for the allege d
adm ssions to the police, which were fabricated. He clains that the failure
of the judge to rule the adm ssions inadni ssible as evidence constitutes a
denial of justice, in violation of article 14, paragraph 1; in this context,
he subnmits that the judge did not admt evidence on behal f of the def ence from
a solicitor who had visited the author at th e police station and who had seen

! Communi cation No. 331/1988, para. 5.2 ( GJ. v. Trinidad an d

Tobago, declared inadm ssible on 5 Novenber 1991).
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that the author was upset and crying, allegedly as a result of the treatnent

he received from the policenen. The author also contends that there wer e
inconsistencies in the evidence against him that some of the prosecutio n
wi tnesses were not reliable, and that the evidence was insufficient t 0 warrant
a conviction. In this context, the author po ints out that he was acquitted on
two ot her charges, where the evidence was pu rely circunstantial, and that his
convi ction on the one charge apparently was based on the evidence that he had

admtted his invol venent to the policenmen upon arrest.

5.3 The author further subnmits that it is apparent fromthe trial transcr i pt
that he had difficulties understanding the E nglish that was used in court. He
clainms that, as ar esult, he m sunderstood sonme of the questions put to him

He clains that his solicitor never inforned himthat he had the right to have
an interpreter and that, noreover, it was the trial judge' s duty to ensur e
that the trial was conducted fairly and, con sequently, to call an interpreter
as soon as he noticed that the author's English was insufficient.

5.4 The author further notes that one of the appeal judges who heard hi S
appeal after the first trial also participated in the consideration of hi S
appeal after the retrial. He clains that this shows that the Court of Cri mional
Appeal was not inpartial, in violation of article 14, paragraph 1.

5.5 The author maintain s that article 14, paragraph 5, was violated in his
case, because the Court of Crimnal Appeal reviews the conviction and sent ence
only on the basis of the |egal argunents pre sented by the defendant's counsel
and does not undertake a full rehearing of the facts. According to th e aut hor,
article 14, paragraph 5, requires a full rehearing of the facts. In thi S
context, the author also states that no possibility of direct appeal to the
High Court exists, but that one has to request |eave to appeal, which wa S

refused by the Court in his case.

5.6 As regards the State party's claimthat he has not exhausted domestic
remedies with regard to his conplaint about police treatnment, the autho r
submts that, in fact, he has addressed conplaints to the Police Conplaints
Tribunal, the Human R ghts and Equal Qportunity GCommission and th e
Parliamentary Qrbudsnan, all to no avail.

| ssues and proceedi hgs before the Committee

6.1 Bef ore considering any claimcontained in a communi cation, the Huma n
R ghts Coomittee nu st, in accordance with rule 87 of its rules of procedure,

deci de whether or not it is admssible under the Optional Protocol to th e
Covenant .

6.2 The Commttee observes that the author's allegations relate partly to
the evaluation of e vidence by the court. It recalls that it is generally for

the appel late courts of States parties to the Covenant, and not for th e
Committee, to evaluate the facts and evi denc e in a particular case, unless it
is clear that a denial of justice has occurr ed or that the court violated its
obligation of inpartiality. The author's al | egati ons and subm ssions do not
show that the trial against himsuffered fromsuch defects. In this respect,

theref ore, the author's clains do not conme within the conpetence of th e
Commttee. Accordingly, this part of the communication is inadmssible a S
inconpatible wth the provisions of the Covenant, under article 3 of th e

Ooti onal Protocol .

6.3 As regards the author's conplaint that Jensen was not called as a
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witness during the trial, the Commttee notes that the author's defenc e
| awyer, who was privately retained, was free to call himbut, in the exercise
of his professional judgenent, chose not to do so. The Commttee consider S
that the State part y cannot be held accountable for alleged errors nmade by a
defence | awyer, unl ess it was or should have been manifest to the judge that
the | awer's behavi our was i nconpatible with the interests of justice. In the
i nst ant case, there is no reason to believe that counsel was not using hi S
best judgerment, and this part of the communication is therefore inadm ssible
under article 2 of the Optional Protocol.
6.4 Wth regard to the author's conplaint about the review of hi S
conviction, the Committee notes from the judgenent of the Court of Cimnal
Appeal, dated 4 July 1986, that the Court did eval uate the evi dence agai nst
the author and the judge's instructions to the jury with regard to th e
evidence. The Committee observes that article 14, paragraph 5, does no t
require that a Court of Appeal proceed to a factual retrial, but that a Court
conduct an evaluation of the evidence presented at the trial and of th e
conduct of the trial. This part of the communication is therefore ina dm ssi bl e

as inconpatible with the provisions of the Covenant, under article 3 of the
Ooti onal Protocol .

6.5 Wth regard to the author's claimthat the appeal against his retrial
was unfair, because one of the judges had participated in his prior appea I
against the first conviction, the Commttee notes that the judge' S
participation on appeal was not challenged by the defence and that donestic
renedies with respe ct to this natter have thus not been exhausted. This part

of the communication is therefore inadm ssible.

6.6 As regards the author's clai mabout the fail ure to provide himwth the
services of an interpreter, the Conmttee notes that this issue was neve r
brought to the attention of the courts, neither during the trial, nor a t
appeal . This part o f the communication is therefore inadm ssible for failure

to exhaust dorestic renedies, under article 5, paragraph 2(b), of the ot i onal
Pr ot ocol .

6.7 In so far as the author conplains that the p ol i ce used vi ol ence agai nst
him and discrimnated against himon the basis of his race, the Commtte e
notes that, to the extent that these allegations do not form part of th e
author's claimof unfair trial, they cannot be exam ned because the purported
events occurred in July 1986, that is, before the entry into force of th e
ptional Protocol for Australia on 25 Decenber 1991 and do not have c onti nui ng
effects which in thenselves constitute a vio lation of the Covenant. This part

of the communication is therefore inadm ssible ratione tenporis

7. The Human R ghts Conmmittee therefore decides:

(a) The communi cation is inadm ssible;

(b) The present decision shall be communi cated t o the State party and
to the author.

[Adopted in English , French and Spani sh, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russi a n as part
of the Conmittee's annual report to the General Assenbly.]
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