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Annex **
DECI SION OF THE HUVAN RI GHTS COM TTEE UNDER THE COPTI ONAL
PROTOCOL TO THE | NTERNATI ONAL COVENANT ON ClVIL AND
PQOLI TI CAL RI GHTS - FI FTI ETH SESSI ON

concer ni ng

Conmmuni cati on No. 502/1992

Subnmitted by : S. M [nane del eted]
Alleged victim: The aut hor

State party : Bar bados

Date of communication @ 12 MNay 1992

The Human Rights Conmittee , established under article 28 of the
International Covenant on Gvil and Political R ghts,

Meeting on 31 March 1994,

Adopts the foll ow ng:

Decision on adnissibility

1. The author of the communication is S. M, a citizen of Trinidad and Tobago,
residing in Trinidad. He clainms to be a victimof a violation by Barbados of
article 14, paragraph 1, of the International Covenant on Gvil and Politi cal
Rights. He is represented by counsel.

Facts as submtted by the author

2.1 The author is the owner of and sol e sharehol der in a Barbadi an conpany,

S. Foods Linited, which traded in Barbadi an foodstuffs, including, in particular
refrigerated food, kept in cold storage facilities on its premses. The conpany
had insured its stock with the Caribbean Home Insurers Limted, against |oss or

damage caused by change of tenperature resulting fromthe total or partial

di sabl enent of the refrigerating plant by any of the perils insured against.

2.2 In Novenber 1985 a quantity of |obster was |ost by damage from water,

caused by heavy rainfall. According to the author, this |oss, amounting to

193, 689. 18 Bar bados dol | ars, 1/ was covered by the terns of the insurance. The
i nsurance conpany, however, repudiated liability. On 8 April 1986, S. Foods
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started a civil suit against the insurance conpany before the H gh Court of
Bar bados. The case was fixed for hearing on 3 June 1987.

2.3 On 16 May 1987, the insurance conpany applied for an order that S. Foods
shoul d provide security for costs, on the ground that it was in serious
financial difficulties and would therefore be unable to pay the insurance
conpany's costs if it failed inits claim 1 26 May 1987, the judge ordered
S. Foods to provide security and stayed the proceedings until the security had
been pai d; the ambunt was set at BDS$ 20, 000.

2.4 The author submts that the judge had no power under the law to order his
conpany to provide the security. A provision in the Conpani es Act, providing
that a conpany night be ordered to post security for the costs of the defendant
inacivil action, had been repeal ed on 1 January 1985. The author further
submits that, because of the inability of his conpany to provide security, his
case has not been heard by the Court to date. The author states that his
conpany did not appeal the order, since, even if the Court of Appeal woul d have
granted | eave, it would have ordered security for the costs of the appeal,
probably in the anmount of BDS$ 15,000, which S. Foods woul d have been unable to

pay.

2.5 The author submts that the insurance conpany has no | egal basis to oppose
the claimfor paynent of the insurance noney, that it would certainly have |ost
the court proceedings and that it only requested the security in order to del ay
or stall the court's deternination of the case.

2.6 On 26 June 1987, S. Foods applied to the Hgh Court for redress under
section 24 of the Constitution. It was claimed that the judge's order denied
the constitutional right of access to court for the determ nation of civi

rights and obligations, and the right to a fair hearing of the case within a
reasonable time. n 8 Decenber 1988, the H gh Court dism ssed the application
O 26 February 1990, the appeal against the judgment was rejected by the Court
of Appeal of Barbados. Subsequently, S. Foods sought special |eave to appeal to
the Judicial Committee of the Privy Council, which dismssed the appeal on

20 January 1992. The author's conpany was ordered to pay the costs of the
appeal s.

2.7 The Courts agreed with the author that the judge had no statutory power to
nmake the order for security, but based their decisions to dismss the claimfor
redress on section 24, paragraph 2, of the Constitution, which provides that the
H gh Court shall not exercise its constitutional powers of redress when adequate
neans of redress are or have been avail abl e under any other law. They

consi dered that the wong the author's conpany clained to suffer as a result of
the order for security of costs, could have been repaired by the exercise of the
right of appeal to the Court of Appeal

2.8 As to the author's contention that this remedy was not effective, since his
conpany night have been ordered to post security for the costs of the appea
whi ch was beyond its resources, the Privy Council considered that S. Foods
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should first have tried to avail itself of the appeal before considering it
ineffective. In this context, the Privy Council considered that it would have

been highly inprobable that, in the specific circunstances of the case, the
Court of Appeal would have ordered payment of security or, if ordered, that it
woul d have been an amount that S. Foods could not have afforded

Conpl ai nt
3. The author clains to be a victimof a violation of article 14 of the

Covenant, since he was denied a fair and public hearing of his case by a
conpetent, independent and inpartial tribunal, within the meaning of paragraph 1
of article 14.

State party's observations and author's comments thereon

4.1 By subnission of 14 June 1993, the State party argues that the

communi cation is inadmssible. It contends that the author has provided no
basis for his claimthat he was denied a fair and public hearing within the
neaning of article 14 of the Covenant. It subnits that, even if the order of

the judge to pay security was erroneous under the |aws of Barbados, this does
not anount to a violation of article 14.

4.2 The State party further argues that the author failed to exhaust domestic
renedi es and submits that the author had at all tines a right to appeal the
order nmade by the judge, but that he unjustifiably failed to exercise this
right. In this connection, the State party argues that the Court of Appea
woul d certainly have granted | eave to appeal, and that it is inconceivabl e that
security woul d have been ordered for the costs of the appeal, since such order
was the subject-nmatter of the appeal. The State party submts that any
conpl ai nant should first avail hinself of available neans of redress before
contendi ng that avail abl e donestic renmedies are ineffective

4.3 In this context, the State party refers to the hearing before the Privy
Counci |, during which Their Lordshi ps pointed out that S. Foods Ltd. could stil
seek |l eave to appeal, and that it would be inconceivable that the Court of
Appeal would not grant |eave or that it would require security.

5.1 In his comrents on the State party's subm ssion, author's counsel argues
that an appeal to the Court of Appeal fromthe judge's order woul d not have been
an effective remedy, because the insurance conpany coul d have asked for security
under the existing lawrelating to appeals. In this connection, the author
submits that the Privy Council's renark that the Court of Appeal mght not have
ordered security, or that security night not have been substantial, was
specul ati ve

5.2 He further argues that the redress provided by an appeal woul d have been

i nadequate, since it would have been limted to reversing the order for security
of costs, and woul d not have undone the delay created by the judge' s order.
However, under section 24 of the Constitution, the Hgh Court could not only
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have revoked the order but al so have awarded danages for the |oss of the
opportunity to have the case heard w thout delay, thereby providing a nore
appropriate redress. In this connection, counsel argues that the judge's order
caused further delay in an urgent natter, on the solution of which the conpany
depended to stay in business.

5.3 It is submitted that the local Courts and the Privy Council m sinterpreted
section 24 of the Constitution which, according to the author, relates to
redress at first instance fromthe time a fundanental right is violated.

Counsel argues that, since the Courts and the Privy Council were of the opinion
that the security order did indeed violate the conpany's right of access to
court, they should have revoked the order and awarded conpensati on.

5.4 The author submts that the suggestions made by the Privy Council, nanely
that he should apply for |leave to appeal to the Court of Appeal out of tine,
inply that he rmust incur further costs without the guarantee of a result. He
reiterates that the legal error made by the judge of the H gh Court anounts to a
deni al of his fundamental right to have his case heard by the court.

| ssues and proceedi ngs before the Committee

6.1 Before considering any claimcontained in a communi cation, the Human R ghts
Comm ttee nust decide, in accordance with rule 87 of its rules of procedure,
whether or not it is adnissible under the Optional Protocol to the Covenant.

6.2 The Committee notes that the author has subnmitted the communi cation
claimng to be a victimof a violation of his right under article 14,

paragraph 1, to have access to court, because the judge at first instance
ordered the conpany of which he is the owner and sol e sharehol der to pay
security and then stayed the proceeding until payment. The author is
essentially claimng before the Conmittee violations of rights of his conpany.
Not wi t hstanding that he is the sol e sharehol der, the conpany has its own | egal
personality. Al domestic renedies referred to in the present case were in fact
brought in the name of the conpany, and not of the author.

6.3 Under article 1 of the Optional Protocol only individuals may subnit a
comuni cation to the Human Rights Committee. The Conmittee considers that the
author, by claimng violations of his conmpany's rights, which are not protected
by the covenant, has no standing under article 1 of the Optional Protocol.

7. The Human Rights Committee therefore decides:

(a) That the communication is inadmssible under article 1 of the Optional
Pr ot ocol ;

(b) That this decision shall be commnicated to the State party, to the
aut hor and to his counsel.
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[Adopted in English, French and Spani sh, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee's annual report to the General Assenbly.]

1/ BDS$ 1 = US$ 0. 5.



